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1. Where w r o n g f u l  g o v e r n m e n t  a c t i o n ,  h., a f f i r m a -  
t i v e  g o v e r n m e n t  a c t i o n  s u c h  as  i m p r o p e r  o r  c o n -  
f l i c t i n g  d e l i v e r y  i n s t r u c t i o n s ,  i s  t h e  p a r a m o u n t  
c a u s e  f o r  l a t e  r e c e i p t  o f  a h a n d - c a r r i e d  b i d ,  
l a t e  h a n d - c a r r i e d  b i d  may b e  c o n s i d e r e d  w h e r e  i t  
w o u l d  n o t  c o m p r o m i s e  t h e  i n t e g r l t y  o f  t h e  
c o m p e t i t i t v e  b i d d i n g  s y s t e m .  

2 .  Where t h e r e  is a c o n f l i c t  o f  f a c t  a n d  
p r o t e s t e r ' s  d e c l a r a t i o n  is s u p p o r t e d  by no  o t h e r  
e v i d e n c e ,  p r o t e s t e r  h a s  f a i l e d  t o  meet i t s  
b u r d e n  o f  p r o o f  a?d a g e n c y ' s  p o s i t i o n  w i l l  b e  
a c c e p t e d .  

3. T r a f f i c  d e l a y s  do n o t  r e l i e v e  b l d d e r  f r o m  
r e s p o n s i b i l i t y  f o r  t h e  t i m e l y  d e l i v e r y  o f  i t s  
b i d  . 
T. E .  DeLoss  E q u i p m e n t  R e n t a l s  ( D e L o s s )  p r o t e s t s  t h e  

r e j e c t i o n  o f  its b i d  a s  l a t e  u n d e r  i n v i t a t i o n  f o r  b i d s  
( I F B )  No. DAKF04-84-B-0002, i s s u e d  by t h e  N a t i o n a l  T r a i n i n g  
C e n t e r ,  D e p a r t m e n t  o f  t h e  Army ( A r m y ) ,  F o r t  I r w i n ,  
C a l i f o r n i a .  DeLoss  c o n t e n d s  t h a t  t h e  l a t e  b i d  was c a u s e d  
by t h e  Army f a i l i n g  t o  w a r n  b i d d e r s  o f  a d e t o u r  o n  t h e  
a c c e s s  r o a d  t o  t h e  f o r t  a n d  t o  p r o p e r l y  s t a f f  t h e  d e s k  a t  
w h i c h  t h e  b i d s  were s t a m p e d  i n .  

F o r  t h e  r e a s o n s  d i s c u s s e d  b e l o w ,  t h e  p r o t e s t  is 
d e n i e d .  

The  IFB w a s  i s s u e d  on  November 9 ,  1983. A f t e r  s e v e r a l  
a m e n d m e n t s ,  t h e  I F B  s e t  a b i d  o p e n i n g  t ime a n d  d a t e  o f  
2 p.m. on  December  1 9 ,  1983 .  H a n d - c a r r i e d  b i d s  were t o  be  
r e c e i v e d  a t  t h e  c o n t r a c t i n g  d i v i s f o n ,  b u i l d i n g  4 9 3 ,  F o r t  
I r w i n ,  b e f o r e  t h e  t ime  a n d  d a t e  s e t  f o r  t h e  b i d  o p e n i n g .  

DeLoss  s t a t e s  t h a t  on  t h e  d a t e  o f  t h e  b i d  o p e n i n g ,  h i s  
t r i p  t o  t h e  f o r t  w a s  p r o l o n g e d  10 t o  2 0  m i n u t e s  by a d e t o u r  
on  t h e  b y p a s s  r o a d  t o  t h e  f o r t .  F u r t h e r m o r e ,  DeLoss  
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contends that upon arriving at the contracting division at 
1 :59  p.m., he found no one attending the reception desk to 
stamp his bid. He claims that by the time he hailed a 
woman over to the desk, the clock changed to 2 : O l  p o m e  He 
attended the bid opening and was informed, prior to the 
opening of bids, that his bid was late. 

DeLoss alleges that the Army had a duty to maintain 
the bypass road and/or apprise bidders of the extraordinary 
conditions arising from the detour and that the Army 
primarily was at fault for not maintaining a receptionist 
at the desk to stamp DeLoss' bid at 2 p.m. Further, DeLoss 
argues that the acceptance of its low bid would not 
prejudice other bidders as DeLoss submitted his bid to the 
contracting officer prior to the opening of any bids and 
the receipt of its bid 1 minute late is not "material" 
within the meaning of Defense Acquisition Regulation (DAR), 
5 2 - 3 0 1 ( a ) ,  reprinted in 3 2  C.F.R. pts. 1 - 3 9  ( 1 9 8 3 ) .  

The Army contends that it had no duty t o  warn of road 
conditions, DeLoss should have known of the detour as it 
had been in use since November 1 ,  1 9 8 3 ,  and the reception 
desk was attended when DeLoss arrived late with his bid. 

Generally, €t is the bidder's responsibility to assure 
timely arrival of its bid at the place of bid opening. 
However, a late hand-carried bid may be considered where it 
is shown that wrongful or improper government action was 
the paramount cause of late receipt and consideration of 
the late bid would not compromise the integrity of the 
competitive bidding system. Baeten Construction Co., 
B - 2 1 0 6 8 1 ,  Aug. 1 2 ,  1 9 8 3 ,  8 3 - 2  C.P.D. 1 2 0 3 .  Wrongful 

I 

government action may be defined as affirmative government 
action that makes timely delivery o f  the hand-carried bid 
to the bid opening location impossible, such as improper o r  
conflicting delivery instructions. Key Airlines, B - 2 1 4 1 2 2 ,  
Feb. 27, 1 9 8 4 ,  8 4 - 1  C.P.D. 1 2 4 2 .  Such wrongful government 
action has not been shown here. 

A s  to wrongful government action, DeLoss points to the 
extraordinary condition of the bypass road and the absence 
of personnel from the reception desk. Even if DeLoss 
proved the extraordinary condition of the road, we have 
held that traffic delays do not relieve the bidder f r o m  
responsibility for the timely delivery of it 
Briggs Engineering and Testing Co., Inc., B -  
1 9 7 8 ,  78 -2  C.P.D. 7 2 5 6 ;  V.J. Gautieri; Inc. 
Sept. 1 7 ,  1 9 7 4 ,  7 4 - 2  C . P . D .  1 1 7 3 .  

s bid. See 
1 9 2 9 4 3 ,  Oct. 
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We h a v e  r e c o g n i z e d  D e L o s s '  a s s e r t i o n  t h a t  a l a t e  b i d  
s h o u l d  b e  a c c e p t e d  b e c a u s e  i t  was s u b m i t t e d  p r i o r  t o  t h e  
b i d  o p e n i n g  a n d  w o u l d  n o t  p r e j u d i c e  o t h e r  b i d d e r s  w h e r e  
t h e r e  was e v i d e n c e  o f  g o v e r n m e n t  m i s h a n d l i n g  o f  t h e  b i d .  
See,e.g., S a i n t  L o u i s  T u c k p o i n t i n g  a n d  P a i n t i n g  Co., I n c . ,  
B-212351.2. Nov. 18, 1983/, 83-2 C.P.D. 1 588 ( P a r k  S e r v i c e  
f a i l e d  t o  s p e c i f y  b i d  o p e n i n g  room i n  IFB o r  p o s t  s i g n s  a t  
t h e  l o c a t i o n  d i r e c t i n g  b i d d e r s ) ;  B a e t e n  C o n s t r u c t i o n  Co., 
B-210681, s u p r a  ( m i s d i r e c t i o n  o f  b i d d e r  by a u t h o r i z e d  
r e p r e s e n t a t i v e  o f  c o n t r a c t i n g  o f f i c e r ) ;  Canyon L o g g i n g  
Company, B-209429, Apr .  1, 1983, 83-1 C.P .D.1  343 
( F o r e s t  S e r v i c e  e m p l o y e e  p l a c e d  b i d  i n s i d e  two unmarked  
e n v e l o p e s ) .  However ,  t h i s  mus t  b e  w e i g h e d  a g a i n s t  t h e  
s t a t e m e n t  o f  Army p e r s o n n e l  t h a t  t h e  r e c e p t i o n  d e s k  was 
a t t e n d e d .  Where ,  as  h e r e ,  t h e r e  is a c o n f l i c t  o f  f a c t  a n d  
t h e  p r o t e s t e r ' s  p o s i t i o n  i s  s u p p o r t e d  by no  o t h e r  e v i d e n c e ,  
w e  c o n c l u d e  t h a t  t h e  p r o t e s t e r  h a s  f a i l e d  t o  meet i t s  
b u r d e n  o f  p r o o f ,  a n d  w e  w i l l  a c c e p t  t h e  a g e n c y ' s  p o s i t i o n .  
E l r i c h  C o n s t r u c t i o n  C O . ,  I n c . ,  B-212040.3, Oct.  12, 1983, 
83-2 C.P.D.  1 455; M a c e t o ,  I n c . ,  B-207878, S e p t .  30, 1982, 
82-2 C.P.D.  '1 300. S i n c e  DeLoss  h a s  f a i l e d  t o  p r o v e  t h a t  
w r o n g f u l  g o v e r n m e n t  a c t i o n  was t h e  p a r a m o u n t  c a u s e  f o r  t h e  
l a t e n e s s  o f  h i s  b i d ,  h e  may n o t  c l a i m  t h e  b e n e f i t  .. o f  h i s  
a s s e r t i o n .  

F i n a l l y ,  w e  b e l i e v e  DeLoss  m i s r e a d s  t h e  m a t e r i a l i t y  
e l e m e n t  of  D A R ,  I 2-301. S u b s e c t i o n  ( a )  o f  t h a t  s e c t i o n  
r e a d s :  

" ( a )  To b e  c o n s i d e r e d  f o r  a w a r d ,  a b i d  
mus t  comply  i n  a l l  m a t e r i a l  r e s p e c t s  w i t h  t h e  
i n v i t a t i o n  f o r  b i d s  s o  t h a t ,  b o t h  a s  t o  t h e  
me thod  a n d  t i m e l i n e s s  o f  s u b m i s s i o n  a n d  a s  t o  
t h e  s u b s t a n c e  o f  a n y  r e s u l t i n g  c o n t r a c t ,  a l l  
b i d d e r s  may s t a n d  o n  a n  e q u a l  f o o t i n g  a n d  t h e  
i n t e g r i t y  o f  t h e  f o r m a l  a d v e r t i s i n g  s y s t e m  may 
be m a i n t a i n e d .  

D A R ,  I 2 - 3 0 q ,  s t a t e s  t h a t  " [ b l i d s  s h a l l  be  s u b m i t t e d  s o  a s  
t o  b e  r e c e i v e d  i n  t h e  o f f i c e  d e s i g n a t e d  i n  t h e  i n v i t a t i o n  
f o r  b i d  n o t  l a t e r  t h a n  t h e  e x a c t  t i m e  s e t  € o r  t h e  o p e n i n g  
o f  b i d s . "  ( E m p h a s i s  a d d e d . )  W h i l e  DeLoss  c o n t e n d s  t h a t  
t h e  1 m i n u t e  w a s  i m m a t e r i a l ,  o u r  O f f i c e  h a s  u p h e l d  t h e  
r e j e c t i o n  o f  a h a n d - c a r r i e d  b i d  w h i c h  was l e s s  t h a n  
1 m i n u t e  l a t e .  51 Comp. Gen. 173 (1971). 
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The protest i s  d e n i e d .  

o f  t h e  U n i t e d  S t a t e s  




